
T
he Social Security Amendment 
(Supporting Australian Victims 
of Terrorism Overseas) Act 2012 
(Cth) intends to provide financial 

support for Australian victims of terrorist 
acts occurring overseas. Its operation 
has been considered in two cases before 
the Administrative Appeals Tribunal 
(the tribunal) in respect of the Bali and 
London bombings. Decisions by the 
Department of Social Services to refuse 
applications for payment had earlier been 
affirmed by the Social Security Appeals 
Tribunal. The issue to be determined in 
both cases was whether the applicants 
were in the place where the terrorist 
acts occurred. This article reviews the 
legislative framework and considers the 
implications of these two cases.

The legislative framework 
An ‘Australian Victim of Terrorism 
Overseas Payment’ (AVTOP) is available 
under the Social Security Act 1991 (Cth) 
(the Act) Part 2.24AA. Up to $75,000  
is provided. 

Section 1061PAA(1) provides that a 
person will qualify for an AVTOP if they 
are a primary or secondary victim of 
a declared overseas terrorist act, the 
person and their close family members 
were not involved in committing it, and 
the person is either an Australian resident 
on that day or specified in a Ministerial 
determination made under s 1061PAA(6).

A person is a primary victim if they were 
‘in the place where the terrorist act 
occurred’ and were ‘harmed’ (within 
the meaning of the Criminal Code, 
scheduled to the Criminal Code Act 1995 
(Cth)) ‘as a direct result of’ the terrorist 
act (s 1061PAA(2)). 

The Revised Explanatory Memorandum 
indicates an intention to disqualify 
persons who watch or hear of events 
through the media. A person must be 
physically ‘in a place’ where the overseas 
terrorist act occurs. This could be a hotel 
foyer, adjacent car park, or across the 
road, but there must be close proximity 
to the terrorist act.

It is also intended that only those who 
sustain some form of injury receive 
payment. People whose injuries are not 
permanent or serious are eligible but 
may receive a lower quantum. 

A person is a secondary victim if they are 
a ‘close family member’ (s 1061PAA(4)) 
of a person who was in the place where 
the terrorist act occurred and died within 
two years as a direct result of that act  
(s 1061PAA(3)). A person was ‘involved’ in 
committing a declared overseas terrorist 
act if they aided, abetted, counselled, 
procured, induced, were directly or 
indirectly knowingly concerned, or 
conspired with others (s 1061PAA(5)). 

A ‘declared overseas terrorist act’ is 
declared as such by the Prime Minister 
under s 35B(1) (s 23(1)). The Social 
Security (Declared Overseas Terrorist 
Act) Declaration 2013 (Cth) declares the 
following: 

• the crashing of commercial airliners 
into the World Trade Center in New 
York, into the Pentagon building in 
Washington DC, and near Shanksville, 
Pennsylvania, in the US on 11 
September 2001;

• the bombings at Paddy’s Bar on 
Jelan Legian, Kuta, at the Sari Club, 
Kuta, and in the vicinity of the US 
Consulate, Renon, Denpasar, in Bali 
on 12 October 2002;

• the bus bombing at Tavistock Square 
and the train bombings in the Circle 
Line tunnel between Liverpool Street 
and Aldgate stations, on the Circle 
Line outside Edgware Road, and in a 
Piccadilly Line tunnel between King’s 
Cross and Russell Square in London 
on 7 July 2005;

• the suicide bombings in the vicinity 
of the Four Seasons Hotel, Jimbaran 
Beach, Kuta, the Kuta shopping 
centre, Kuta and the Raja Bar and 
Restaurant, Kuta, in Bali on 1 October 
2005;

• the bombings in the vicinity of the 
Nelson restaurant, the Aladdin café, 
and the Ghazala market in Dahab on 
24 April 2006;

• small arms assaults in the vicinity 
of Chatrapati Shivaji Terminus, 
the Leopold Café, the Taj Hotel, 
the Oberoi – Trident Hotel, and 
Nariman House in Mumbai on 26-28 
November 2008; and

• the suicide bombings in the vicinity 
of the JW Marriott and Ritz-Carlton 
hotels in Jakarta on 17 July 2009.

A ‘terrorist act’ has specific elements, 
and generally requires actions to 
advance political, religious or ideological 
causes and intimidate the public or a 
government (s 23(1); Criminal Code  
s 100.1(1)). 

‘Harm’ is defined as physical harm 
or harm to mental health, whether 
temporary or permanent, and excludes 
ordinary emotional reactions such as 
distress, grief, fear or anger (Criminal 
Code Act 1995 (Cth), s 4(1)). 

Hananeia and Secretary,  
Attorney-General’s Department 
[2015] AATA 319
When the bombing at the Sari Club 
occurred, Richard Hananeia was at 
the Adi Dharma Hotel, which was 
approximately 600 metres in a straight 
line from the club, or 1.9 kilometres 
by road. Having heard two explosions, 
Richard went to the bomb site, returned 
to the hotel to collect a camera with 
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night vision, and returned. He also 
returned the following two days. He 
claimed that he was leaving for the 
club, saw the explosion and felt the 
shock wave, and when he went to the 
site, experienced minor injuries when 
assisting injured individuals. He was 
unable to work upon return to Australia, 
received counselling, and was diagnosed 
with depression and post-traumatic 
stress disorder.

The tribunal accepted that the legislation 
was beneficial and remedial legislation 
that should be interpreted liberally so as 
to best achieve its purpose (at [45]). 

However, Deputy President Hotop 
concluded that s 1061PAA(2)(a) was 
not satisfied (at [43]). An applicant had 
to be ‘in the place where’ the relevant 
‘declared overseas terrorist act’ (namely, 
the bombing at the Sari Club on 12 
October 2002) occurred (at [39]). Having 
regard to the evidence, the tribunal 
found that, at the time when this act 
occurred, Richard was in the Adi Dharma 
Hotel, which was neither ‘the place 
where [that] terrorist act occurred’ (‘at 
the Sari Club, Kuta’), or in close proximity 
thereto (at [40]-[41]). 

The tribunal also found that a temporal 
requirement was necessarily implied 
from s 1061PAA(2)(a) to the effect that 
the person was in the place where the 
terrorist act occurred at the time when it 
occurred (at [42]). 

Section 1061PAA(2)(b) was also not met. 
Richard was not ‘in the place where’ the 
relevant terrorist act occurred at the 
time when it occurred and the harm he 
suffered was the result of voluntarily 
and unnecessarily attending the bomb 
site after the terrorist act had occurred, 
rather than ‘as a direct result of’ the act 
itself (at [44]). 

The Declaration was held to be a 
valid exercise of the power conferred 
by s 35B(1). The Prime Minister was 
authorised to specify, not only the 
‘action or threat of action’ declared to 
be ‘a declared overseas terrorist act’, 
but also the place or location where the 
relevant ‘terrorist act’ occurred, and the 
date. Furthermore, the place or location 
of a ‘declared overseas terrorist act’, as 
specified in a declaration, was ‘the place 
where the terrorist act occurred’ within 
the meaning, and for the purposes, of  
s 1061PAA(2)(a) (at [38]). 

Rus and Secretary, Department of 
Social Services [2015] AATA 367

On 7 July 2005, Christina Rus was on the 

tube when she was requested to alight 

at Baker Street station and obtain bus 

transport. 

She intended to take the No 30 bus from 

Tavistock Square but decided to board 

a No 18 bus, alighting at Euston station 

and walking to work. Christina had no 

direct line of sight to Tavistock Square 

because of a church and a row of trees. 

She heard an explosion and felt the 

tremor, but went to work and was 

shocked to learn of a No 30 bus blown 

up in Tavistock Square. 

That evening, she passed the remains 

of the bus. Christina suffered a stroke 

several weeks afterwards, was diagnosed 

with post-traumatic stress disorder, and 

retains some disabling legacies. 

Senior Member Handley considered 

that the phrase ‘in the place’ should be 

given its common and ordinary everyday 

meaning and construed purposively. 

The word ‘in’ meant to be within or 

located in immediate or close proximity 

of the place, and ‘place’ was intended to 

identify the location where the terrorist 

act occurred. 

The place need not be pin-point 

confined (being the precise place where 

the bomb was detonated, because to 

do so would mean there would never 

be a primary victim) but extended to its 

immediate surrounds. 

Because the Declaration referred to 

the bombing at Tavistock Square, its 

boundary may constitute ‘the place’  

(at [29]-[31]).

The place where the terrorist act 

occurred was in Tavistock Square. 

Christina was not in the immediate 

vicinity or close proximity of that place. 

She experienced a terrorist act while 

142 metres away when it occurred. 

Although she was aware something was 

happening, she did not know of a bomb 

until she arrived at work (at [32]).

Interestingly, the Department of Social 

Services appears to have decided as 

policy that a person must also witness 

a terrorist act. The tribunal rejected this 

qualification as lacking legislative support 

(at [11]). 

Implications

The Act establishes a framework for 

providing financial assistance for 

Australians injured overseas because 

of terrorist acts. The Attorney-General 

stated in his Second Reading Speech that 

Australia was collectively responsible 

to help individuals recover. It was only 

fair that the burden of a terrorist attack 

be partly borne by the State and not 

only the victim. More than $12 million 

has been provided to date to Australian 

victims of terrorism by way of medical or 

evacuation support, consular assistance, 

funeral costs, and other expenses on an 

ex gratia basis. 

Two individuals have unsuccessfully 

claimed to be primary victims of a 

declared overseas terrorist act. They 

did not qualify for financial assistance 

because they were not in the place 

where the terrorist act occurred. Richard 

attended a bomb site 15 minutes after 

the explosion, and Christina was located 

142 metres away. 

Although it is unclear how many 

applications have been successful, 

these two matters suggest that, when 

interpreting this novel legislation, the 

requirements are strictly construed. 

Nevertheless, a person’s entitlement to 

compensation or damages under other 

Commonwealth laws and Medicare 

arrangements are unaffected. 

Victims of terrorism are eligible for 

payment under criminal injuries 

legislation. Existing measures, including 

the Australian Government Disaster 

Recovery Payment, are available. 

Conclusion

The contemporary question is: how far 

does ‘the place where the terrorist act 

occurred’ extend beyond the precise 

location where seven specific terrorist 

acts happened? In Hananeia, ‘the place’ 

was the Sari Club, where the relevant 

bombing occurred, and not where 

an applicant physically experienced 

and perceived a terrorist act as having 

occurred. A similar argument – that ‘the 

place’ included where a person reacted 

emotionally to a tremor and heard an 

explosion – was rejected in Rus. 

Other tantalising issues, including 

causation and the eligibility of secondary 

victims, are yet to be considered. 
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